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Memorandum 86-69

Subject: Study L-1025 - Estate and Trust Code (Crediter Claims——revised
draft of tentative recommendation)

Attached to this memorandum is a revised draft of the tentative
recommedation relating creditor claims, combined with a draft of the
tentative recommendation relating to payment of debts. The draft
reflects all current Commission decisions in the area.

A few points concerning the draft are noted in the draft. The
only significant new material relates to notice to creditors. The
Commission decided to develop a provision for actual notice to
creditors along the 1lines suggested by the State Bar Executive
Committee. A copy of their suggestions appears as Exhibit 1 to this
memorandum. Sections 9050 to 9100 and 9300 of the draft are an
attempt to implement their suggestions, combined with other ideas the
Commission has had on this point. Y¥You should study this portion of
the draft with particular care. 7

We hope to approve the tentative recommendation to distribute for

Comment after the meeting.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Dear Nat:

Enclosed are copies of a letter from N=al Wells dated May
6, 1986, and his report dated May 4, 1986, on behalf of Team
3 with respect to Memo 86-35 dealing with creditors'

claims,

Study L-1025

Exrendive Commilice
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CLARE H. SPRINGS, San Fraactics

AMMN E, STODDEN, Las Angeles

JAMES A. WILLET . Sacramento

JANET L. WRIGHT, Duass
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As you know, as to point 1 in Neal's May 6th letter (which
relates to decisions made at the April meeting of the Executive
Committee}, the Commission decided in Eureka that the filing
of creditors' claims with the court was required, but that the
creditor must also prove that a copy of the claim has been served

on the personal representative.

In considering Team 3's report, some members of the Execu-

tive Committee felt it would be useful to require a filing of

a proof of service of the notice to creditors which includes

a statement that the creditors served are the only persons known
to have asserted a claim against the decedent or the decedent's

estate.

The Executive Committee recommends the inclusion of lan-
guage making it clear that the personal representative and the
attorney for the personal representative are not liable for

carrying out the notice provisions of the statute.

We would

not want to see personal representatives sued by creditors for
failure to give them actual notice or by beneficiaries who might
argue that notice to a particular creditor was not required.
While the Executive Committee believes it should be clear that
notice is not required to potential creditors (such as recent
patients of a deceased surgeon who have not asserted a claim),



Mr. Nathaniel Sterling
May 7, 1586
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it does not want the attorney or personal representative exposed
to liability for resolving the "close call™ by giving notice to
a potential creditor.

' Ver{y trudly yours,

es D. Devine

JDD:dv
Enclosures

cc: H. Neal Wells, III, Esg. {(w/enclosures)
James A. Willett, Esq. (w/enclosures)
James V. Quillinan, Esq. {w/enclosures)
James Opel, Esg. (w/enclosures)
Lloyd Homer, Esg. {w/enclosures)
Irwin Goldring, Esg. {(w/enclosures)
Charles A. Collier, Jr., Esg. {(w/enclosures)
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May 4, 13586

James A. Willett, Esq.
555 Capitecl Mall #1050
Sacramento, CA 95814

Re: LRC Memo 86-35, Creditors Claims

Dear Jim:

LOS ANGELES OFFICE:
TR SOUTH FLOWER STREET
LOS ANGELES, CALIFORNIA Q0QIT
[213) 629-8300

After our Executive Committee meeting at Silverado,

an expanded Team 3 continved to deliberate upon the revision

of Part 4 of the Probate Code in light of Mullane v. Central

Hanover Bank & Trust Co., 33% UGS 306 (1%50), Mennonite Board

of Missions v. Adams, 103 S CT 2706 (1983), and Continental

Insurance Company v. Mosley, 98 NEV 476 653 P24 158 (13%82),

463 U.S5. 1202, 103 5 CT 3530, and 683 P24 20, fairness to
creditors, and the practicalities of estate administration.
It appears that the foregoing may be balanced by requiring
a personal representative to give written notice to only
creditofs who are known to the perscnal representative to
have claims which have been asserted against the decedent

{or the decedent's estate). To this end, would you kindly

request the Executive Committee to give consideration to the

following changes in our creditor's claims procedures:

i p o L 1w
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1. Require the personal representative to mail or
personally deliver a notice to all persons whom the personal
representative actually knows to have claims which have been
agsserted against the decedent or the decedent's estate.

2. Require the notice to creditors to be given
within 4 months of the first issuance of letters. If the
notice is not given to a known creditorrwithin this period,
extend as to that creditor only the claims period for 30
days following the time that the notice is given.

3. Provide a 30 day extension for the filing of a
creditor's claims to any person to whom the aforesaid notice
is mailed within 30 days prior to the expiration of the
general claims period unless the perscn otherwise had actual
knowledge of the decedent's death more than 30 days prior to
the expiration of the general claims period.

4. Permit the personal représentative to waive
any technical defects in the form of claims (eg. lack of
verification or lack of attachments) at any time during the
general c¢laims period.

5. Require the personal representative to include
in thé petition for final distribution a declaration that
the persoﬁal representative has given the notice aforesaid
excepting however that notice need not have been given to
persons who have timely filed claims against the estate or
whose claims have been paid within the general claim period

without the necessity of having filed a claim,

Ry B
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In deliberating upcn the foregoing, you may want
to consider the following:

1. The basic premise of Mullane was "The Court
has not committed itself to any formula achieving a balance
between these interests in a particular proceéding or determin-
ing when constructive notice may be utilized or what test it
must meet...An elementary and fundamental requirement of due
Process in any proceeding which is to be accorded finality
is notice reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the action
and afford them an opportunity to present their objections...ggg

if with due regard for the practicalities and peculiarities

of the case these conditions are reasonably met, the constitutional

requirements are satisfied. The criterion is not the possibility

of conceivable injury but the just and reasonable character

of the requirements, having reference to the subject with

which the statute deals... (emphasis added)"

In applying this premise, the court noted £hat
"This Court has not hesitated to approve 6f‘resort to publica-
tion as a customary substitute in another class of cases
where it is not reasonably possible or practicable to give
more adequate warning. Thus, it has been recognized that, in
the case of persons missing or unknown, employment of an
indirect and even a probably futile means of notification is

all that the situation permits and creates no constitutional
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bar to a final decree foreclosing their rights...Those
beneficiaries represented by appellant whose interests or
whereabouts could not with due diligence be ascertained come
clearly within this category. As to them the statutory
notice is sufficient. However great the odds that publica-
tion will never reach the eyes of such unknown parties, it
is not in the typical case much more likely to fail than any
of the choices open to legislators endeavoring to prescribe

the best notice practicable. Nor do we consider it unreasonable

for the State to dispense with more certain notice to those

beneficiaries whose interests are either conjectural or

future or, although they could be discovered upon investi-

gation, do not in due course of business come to knowledge

of the common trustee (emphasis added) ".

Based upon the foregoing, Mullane overruled
constitutional objections to published notice inscofar as
they were urged on behalf of beneficiaries whose interests
or addresses were unknown to the trustee and upheld the
constitutional objection only to known present beneficiaries
with known place of residence.

2. Creditors who send bills or demands at monthly
or even quarterly intervals usually come to the actual
knowledge of the personal representative during the first 4
months following the decedent's death. This is 1 full month

before the expiration of the general claims period. Most
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creditors would thus be entitled to written notice from the
personal representative. There are a few creditors who
issue statements less frequent than quarterly. However,
these creditors are usually protected by security (particularly
commeréiél lenders) or actually know of the decedent 's death
(particularly family members or friends who would loan
without security) or are actually known to the personal
representative (particularly if the personal representative
is the spouse or a member of the decedent's immediate family).
3. It is administratively easier to require the
sending of notice to creditors who have actually asserted a
¢claim than it is to classify the types of claims with respect
to which notice would be required. For example, it would
not be necessary to send a creditors claim to every patient
of a deceased physician. However, where a patient has asserted
a malpractice claim or filed suit against the physican and
the claim or suit is known to the personal representative,
there is no reason why notice to patient creditor should not
be given.
4. The giving of notice to creditors would be a i
contiﬁuinq process during the first few months of adminis-—
_ tration, just as correspondence with creditors and providing
claim forms is a continuing process now. If at the end of
the 4 month usual claims period, all creditors actually

known to the personal representative to have asserted

oo ——— e e = —
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claims have been sent writteﬁ notice, then the general
ciaims period would close except as to creditors notified
within tﬁe last 30 days who had no other notification of the
decedent's death. Thus, all the new procedure would require
is the mailing of notice to known creditors (similar to dur
0ld notice to creditors) at the normal.time the personal
representative would be corresponding with credi;ors anyway,
and an allegation in the petition for final distribution
that the notice has been sent.

Thank you.

Sincerely yours,



ns24
7/7/86

Staff Draft

Tentative Recommendation Relating To:

CREDITOR CLAIMS
PAYMENT OF DEBTS

The provisions of the new code governing creditor claims and
payment of debts generally follow hoth the organization and substance
of existing law. The new code accomplishes some reorganization and
also makes many simplifications and technical and clarifying changes.
Minor substantive changes are noted in the Comments to the specific

provisicons of the new code; major changes are described below.

CEREDITOR CLAIMS

Notice to Creditors

Under existing law, the only notice required to be given to
creditors i1s published notice of the commencement of administration
proceedings.l The effect of published notice is that claims of
creditors are barred if not presented within four munths.2 Even if
the existence of a creditor is actually known to the personal
representative, existing law enables the personal representative to bar
the creditor’'s claim simply by publication and passage of time.

The existing law on this point is plainly inequitable, and is of
questionable constitutionality. Recent developments in the United

States Supreme Court and In sister state jurisdictions raise the

1, Prob. Code §§ 333, 700.

2. Prob. Code § 707.



likelihood that the existing scheme violates due process of law.3 The

new code replaces the existing scheme with provisions for actual notice
to creditors.

Under the new code, the personal representative would continue to
publish notice to creditors; this will help' achieve in rem effect in
probate.q In addition, the personal representative would serve notice
within four months after commencement of administration proceedings on
creditors actually known to the personal representative, For this
purpose, the personal representative would not be charged with a duty
to make a special search for creditors or to speculate as to potential
creditors who might have a claim against the decedent, but would only
be required to notify persons who have actually made a demand against
the decedent or the estate in the form of a bill, request for payment,
or the like. Toe minimize the notice burden, the personal
representative would be able to waive formal probate claim requirements
if to do so appears appropriate, and to treat a bill or request for
payment as a claim. A ecreditor would have 30 days after receipt of
actual knowledge of probate in which to make a formal claim, but in no
case would the creditor be barred before the standard four month claim
period has run. The new code also establishes outside 1limits for
entertaining creditor claims——one Year after the personal
representative is appointed or the time an order for final distribution
is made, whichever occurs first.

The Law Revision Commission believes this scheme to be both fair
and constitutional, and also workable within the context of decedent

estate administration.

3. See, e.g., Mennonite Board of Missions wv. Adams, 130 5.Ct.
2706 (1983) and Continental Insurance GCo. v, Mosely, 653 P.2d 158
(1982) and 683 P.2d 20 (1984).

4. See discussion, infra.



How Claim is Made

Existing law requires claims to be either filed directly with the
court or presented to the personal representative.5 This dual
procedure introduces unnecessary complexity iIinto what should be a
basically simple scheme, The new code initiates a single procedure:
the claim must be filed with the court and a copy served on the
personal representative, with proof of service returned to the court.

Often a creditor may make =& demand for payment through
presentation of a monthly statement or other bill. As a matter of
practice, the personal representative may pay the fill, even though not
made as a formal claim. The new code recognizes this practice by
expressly authorizing the personal representative to walve formal
requirements where appropriate and treat the creditor's demand as a
properly made claim.

Time for Making Claims

Existing law requires a creditor's claim to be made within four

months after first issuance of letters to a personal representative.6
The new code revises this requirement consistent with provisions for
actual notice to creditors, discussed above. In addition, the new code
permite subsequent amendment or revision of a claim after the time for
making the claim has expired. However, an amendment or revision may
not be made after either a year has passed since the claim periocd began
to run or the court has made an order for fimal distribution. This
will add flexibility to the law without impairing the ability to close
estates expeditiously.
Late Claims

A creditor who was out of state during the claim period and did
not recelve notice is entitled to make a late clalim.-l|r The new code
limits this procedure to a non-business creditor who was out of state
during the entire claim period. A creditor doing business in the state

should be held to the same requirements as other creditors.

5. FProb. Code § 700.
6. See discussion supra under "Notice to Creditors”.

7. Prob. Code § 707(a).



Time for Personal Representative or Court to Act

Existing law provides that a creditor may treat a claim as
rejected and bring an action on the <c¢laim if the personal
representative or court fails to act on the claim within 10 days after
the c¢laim is made.8 As a practical matter, +this period is
unrealistically short. The new code allows the personal representative
and the court 30 days in which to act.

Allowance or Rejection of Claim

The new code provides for a single document for allowance or
rejection of a claim. This will simplify the forms and papers used and
will  help ensure uniformity of ©procedure among the various
Jurisdictions. The new code encourages the Judicial Council to develop
official forms for allowance and rejection of claims.

Alternative Resclution of Disputed Claim

Existing law provides a means for referring a disputed claim to a
disinterested person for determination.g This procedure is
Inefficient, since it provides an <unsatisfied party with the
opportunity to have the court overrule the determination, thereby
perpetuating the dispute., The new code eliminates this procedure in
favor of a conclusive determination by a court commissioner or judge
pro tempore,10 and adds an alternative procedure for binding
arbitration of the disputed claim. The arbitration procedure is drawn
from the guardianship and conservatorship law.ll The new code also
generalizes these procedures for wuse in reseclving other disputes
besides creditor claims, and relocates them among general estate

management provisions.

8. Prob. Code § 712.
9, Prob. Code § 718(1).
10. Prob. Code § 718(2).

11. Prob. Code § 2406,

i



Action on Rejected Claim

If a creditor brings an unsuccessful action to enforce a claim
that has previously been rejected, the new code imposes on the creditor
reasonable attorney's fees. This provision will help minimize
unnecessary litigation over a claim that has already been reviewed and
rejected once before, either by the personal representative or by the
court. The provision generalizes the requirement in existing law that
a personal representative who 1s also a creditor must pay reasonable
attorney's fees if the personal representative brings an unsuccessful

action on the claim.lz

12, Prob. Code § 703.



PAYMENT OF DEBTS

Priority Claims

The existing Probate Code prescribes statutory priority for
payment of certain debts, such as funeral expenses, expenses of last
illness, and wage claims.13 However, other state laws, as well as
federal laws, may provide supervening priorities.l4 The new code
gives explicit recognition to the supervening priority of federal and
other state laws,

The existing wage claim priority is $900.15 This amount was set
more than 25 years ago and fails to take Into account the change that
has occurred in the wvalue of the dollar during that period. The new
code increases the wage claim priority to $2,000, consistent with the
current bankruptcy code wage claim priority.l6
Gourt Qrder for Payment of Pebts

Existing law makes clear that the personal representative is not
obligated to pay a general debt until so ordered by the court, but
fails to eclarify the status of the practice of a personal
representative to pay routine debts subject to subsequent court
confirmation. The new code makes an express statement of law that the
personal representative 1s not precluded from properly making payment

of a debt without prior court authorization.

13. 8See, e.g., Prob. Code § 950.

14, See, e.g., Estate of Muldoon, 128 Cal.App.2d 284, 275 P.2d
597 (1954) (federal preference); Estate of Jacobs, 61 Cal.App.2d 152,
142 P.2d 454 (1943) (state preference).

15. Prob. Code §§ 950, 951.

16. 11 U.S.C. § 507(a)(3).



Allocation of Debts Between Spouses

Existing law provides a mechanism for allocating responsibility
for marital debts between a surviving spouse and property in the estate
of a deceased spouse.l7 Notwithstanding this procedure, the law fails
to make clear the substantive basis for the allocation. There is some
indication that allocation may be based on the character of the debt as
community or separate, but this practice is not supported by statutory
language.lB

The new code makes clear that the allocation is to be based on the
liability the spouses would have had for the debt at the time of

death. This has the effect of incorporating a known body of law

governing liability for marital debts,lg and avoids the problems

inherent in litigation over “separate” versus "community" character of
20

a debt.

17, Prob. Code § 980.

18. See, e.g., Reppy, Debt Gollection from Married Californians:
Problems Caused by Transmutatlons, Single-Spouse Management, and
Invalid Marriage, 18 San Diego L.Rev. 143, 180-181 (1981).

19. Civ. Code §§ 5120.010-5122.
20. Whether a marital debt is separate or community in character

is highly problematical. Such a determination made after one of the
spouses is deceased and no longer able to testify is suspect.
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PART 4. CREDITOR CLAIMS

CHAPTER 1. GENERAL PROVISIONS
"Glaim" defined
Notice to creditors
Claim requirement
Payment of claims

CHAPTER 2. HNOTICE TO CREDITORS
Rotice required
Time of notice
Form of notice
Immunity of personal representative and attorney
VWhen notice not reguired

CHAPTER 3. TIME FOR MAKING CLAIMS
Claim period
Time not extended by wacancy in office
Where personal representative acts on claim after expiration
of time
Late claims
Amendment or revision of claim

CHAPTER 4. MAKING OF CLAIMS
How claim is made
Documentary support of claim
Claim based on written instrument
Form of claim

CHAPTER 5. CLAIMS BY SURVIVING SPOUSE
Claim by surviving spouse for payment of debt of decedent
Claim by surviving spouse for payment of debt of surviving
spouse
Treatment of claim of surviving spouse

CHAPTER 6. CLAIMS BY PUBLIC ENTITIES
Claim by public entity required
Claims governed by other statutes
Limitation on application of chapter
Pricority of claims not affected by chapter
Claim by Director of Health Services

CHAPTER 7. ALLOWANCE AND REJECTION OF CLAIMS
Procedure by personal representative
Procedure by court
Where personal representative is creditor
Effect of statute of limitations
Allowed and approved claims
Partial allowance
Failure of personal representative or court to act
Action on rejected claim



§ 9350.
§ 9351.
§ 9352,
§ 9353.
§ 9354.

CHAPTER 8. CLAIMS ESTABLISHED BY JUDGMENT
Money judgment against decedent
Money judgment against personal representative
Enforcement of non-money judgment
Property under levy of execution
Converting attachment lien to judgment lien

CHAPTER 5. CLAIMS IN GIVIL AGCTIONS
[To be drafted]
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11400,
11401.
11402,

11420.
11421.
11422,
11423,
11424,
11425,
11426.
11427,
11428.
11429,

11440.
11441.
11442,
11443.
11444,
11445,
11446,
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PART 9. PAYMENT OF DEBTS

CHAPTER 1. DEFINITIONS
Application of definitions
Debt
Wage claim

CHAPTEE 2. GENERAL PROVISIONS
Priority for payment
Immediate payment of priority debts
Payment of debts on court order
Interest
Enforcement of order for pavment
Disputed and contingent debts
Payment of debt not due
Trust for installment or contingent debt
Deposit for with county treasurer
Omitted creditor

CHAPTER 3. ALLOCATION OF DEBTS BETWEEN ESTATE AND
SURVIVING SPOUSE
When allocation may be made
Petition for allocation
Inventory of property of surviving spouse
Notice of hearing
Allocation
Order implementing allocation
Funeral expenses and last illness expenses
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PART 4. CREDITOR CLAIMS

CHAPTER 1. GENERAL PROVISIONS

900 "Claim" defined

9000. (a) As used in this division, "elaim" includes a demand for
payment for any of the following:

(1) Liability of the decedent whether arising in contract, tort,
or otherwise,

(2) Liability for taxes incurred before the decedent's death,
other than property taxes, special assessments, assessments, gift
taxes, and estate taxes.

(3) Liability of the estate for funeral expenses of the decedent.

(b) The term does not include a dispute regarding title of a
decedent to specific property alleged toe be included in the decedent's
estate,

Comment. Section 9000 is new. It i1s drawn from Section 1-201(4)
of the Uniform Probate Code. Section 9000 defines "claim" broadly to
include all claims whether in contract, tort, or otherwise, including
claims for damages for injuries to or death of a person or injury to
property and all claims against the personal representative of any
decedent who in his or her lifetime has wasted, destroyed, taken or
carried away or converted to his or her own use, the property of
another person or committed any trespass on the real property of
ancther person. The provisions relating to tax 1liability restate
former Probate Code Section 707.5¢(c) without substantive change. While
the term "claim" does not include administration expenses such as
personal representative and attorney fees, it does include funeral
expenses. This continues a provision of former Probate Code Section
707¢a). A claim need not he made in the case of foreclosure of a lien
on property in the decedent’'s estate, See Section .... {enforcement of
security interest). With regard to title to property, see Section
[851.5].

§ 9001, HNotice to creditors

9001. {(a) Service of notice of administration of the estate of
the decedent pursuant to Chapter 2 {(commencing with Section 9020) of

this part and publication or posting of the notice of hearing of the



petition to administer the estate pursuant to Chapter 2 ({(commencing
with Section 8100) of Part 2 constitute notice to creditors of the
requirements of this part.

{b) Nothing in this subdivision affects any notice or request to a
public entity required by Chapter 6 {(commencing with Section 9%9250).

Comment. Subdivision (a) of Section 9001 restates the first
portion of former Probate Code Section 700, with the addition of the
reference to service of notice on creditors. Subdivision <{b) is
intended for cross-referencing purposes only.

Note. The provisions of subdivision (b) relating to notice ¢to
public entities may be revised to conform with the provisions
concerning actual notice to creditors, after the staff consults with
the state agencies affected.

§ 9002. Glaim requirement

9002. Except as otherwise provided by statute:

{(a) All claims, whether due, not due, or contingent, and whether
ligquidated or unliquidated, shall be made in the manner and within the
time prescribed in this part.

{(b) A claim that is not made as prescribed in this part is barred,

{c) Ko holder of a claim shall maintain an action on the claim
unless first made as prescribed in this part.

Comment. Section 9002 generalizes a portion of the first sentence
of former Probate Code Section 707 and a portion of former Probate Code
Section 71é{a). Section 9002 applies to all claims, whether in
contract, tort, or otherwise, including claims for funeral expenses and
claims for damages for injuries to or death of a person or injury to
property and all claims against the executor or administrator of any
testator or intestate who in his or her lifetime has wasted, destroyed,
taken or carried away or converted to his or her own use, the property
of another person or committed any trespass on the real property of
another person., See Section 9000 ("claim" defined).

The requirement that a claim be made as prescribed in this part is
subject to exception pursuant to other provisions. See Section 9300
{personal representative may allow claim not made as prescribed imn this
part}. See also Sections .... (enforcement of security interest), ....
{claim covered by insurance).

CROSS-REFERENCES
Definition
Claim § 9000



9003. Payment of claims
9003. A claim that is established pursuant te this part shall be
included among the debts to be paid in the course of administration.

Comment, Section 9003 restates the first portion of the first
sentence of former Probate Code Section 713 without substantive
change. For payment of debts, see Part 9 (commencing with Section
11400).

CROSS-REFERENCES
Definitions
Claim § 5000

CHAPTER 2. NOTICE TO CREDITORS

£ 9050. HNotice required

9050. (a) If the personal representative has actual knowledge of
a creditor of the decedent before expiration of the time prescribed in
Section 9051, the personal representative ghall serve mnotice of
administration of the estate of the decedent on the creditor, subject
to Section 9054. The personal representative is deemed to have actual
knowledge of a creditor within the meaning of this subdivision if the
creditor has made a demand for payment.

{(b) Service of the notice shall be in addition to publication or
posting of the notice of hearing of the petition to administer the
decedent's estate pursuant to Chapter 2 {commencing with Section 8100}
of Part 2,

Comment., Section 9050 is new., It is designed to satisfy due
process requirements by ensuring reasonable notice to creditors within
the practicalities of administration of the estate of a decedent.

The personal representative is not required to make a search for
possible creditors pursuant to this section or to serve persons who are
potentially creditors because of possible liability of the decedent.
The personal representative is required only to serve actual creditors
who are known to the personal representative either because the
perscnal representative becomes aware of the obligation in the course
of administration or otherwise or because the creditor has demanded
payment during administration. In a case where there is doubt whether
notice te a particular person is required under this standard, the
personal representative should err on the side of giving notice. The
personal representative is protected from 1liability in this event.
Section 9053 (immunity of personal representative and attorney).

The purpose of the notice is to alert creditors to the need to
make a formal claim. For this reason, the personal representative need
not give notice to a creditor who makes a formal claim or to a creditor

—6—



whose demand for payment the personal representative elects to allow as
a clailm notwithstanding failure to comply with formal claim
requirements. Section 9054 (when notice not required).

CROSS-REFERENCES
Definitions
Personal representative § 58

§ 9051, Time of notice
9051. The notice shall be served within four months after letters

are first issued to a general personal representative.

Comment. Under Section 9051, 1f letters are issued by more than
one court or if subsequent letters are issued by the same court, notice
must be served within four months after the first issuance of letters
to a general personal representative.

CROSS-REFERENCES
Definitions
Letters § 52
Personal representative § 58

9052, Form of notice
9052. The notice shall be In substantially the following form:
NOTICE OF ADMINISTRATICN OF

ESTATE OF
To creditors of
Letters have heen issued dated in Estate FNo.
by the Superior Court of California, County of , for the

administration of the estate of the decedent. You must file your claim
with the court within the 1later of four months from the date of
issuance of the letters or 30 days from the date of service of this
notice, as provided in Section 9100 of the California Estate and Trust
Code.

(Name and address of personal

representative or attorney)

CROSS-REFERENGES
Judicial Gouncil authority § 7201



§ 9053, Immunity of personal representative and attorney

9053. HNeither the personal representative nor attorney is liable
for giving notice pursuant to this chapter.

Comment. Section 9053 is intended to encourage full and adequate
notice in cases where 1t 1is a close question whether a personal
representative has actual knowledge of a creditor within the meaning of
Section 9050.

CROSS-REFERENCES

Definitions
Personal representative § 58

§ 9054. When notice not required

9054, Notwithstanding Section 9050, the persocnal representative
need not serve notice on a creditor the personal representative has
actual knowledge of In any of the following cases:

(a) The creditor has made a claim as prescribed in this part.

(b} The creditor has made a demand for payment that the personal
representative elects to treat as a claim pursuant to Section 9300.

Comment . Section 9054 eliminates the need for notice to a
creditor who has made a satisfactory claim in the administration
proceeding. The personal representative may waive formal defects in a
demand for payment made during the four month claim period and accept
the demand as a statutory claim, thereby avoiding the need for
additional service of notice on the creditor. Section 9300.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58

Note. The provision governing the petition for final distribution
may regquire the personal representative to include a declaration that
the personal representative has given the notice regquired by this
chapter,

CHAPTER 3. TIME FOR MAKING CLATMS

§ 9100, Claim period
9100. (a) A creditor shall make a clalim within the later of the

following times:
(1) Four months after letters are first issued to a general

personal representative,



(2) Thirty days after service of notice or other receipt of actual
knowledge of the administration of the estate of the decedent. If a
creditor's demand for payment is in the form of a periodie bill and the
bill is wunpaid for 90 days, the creditor is deemed to have actual
knowledge of the administration of the estate of the decedent on the
nintieth day.

(b) In nc event may a creditor make a claim after the time the
court makes an order for final distribution of the estate or one vyear
after letters are first issued to a general personal representative,
whichever occurs first.

Comment. Section 9100 supersedes the last portion of subdivision
(a) and subdivision {c¢) of former Probate Code Section 700.

If letters are issued by more than one court or if subsequent
letters are issued by the same court, the four month period of
subdivision (2)(1) commences on the first issuance of letters to a
general personal representative. In the case o¢of a special
administrator granted the powers of a general personal representative,
the claim period commences to run upon first issuance of letters
reciting the general powers of the special administrator.

The notice referred to in subdivision (a)(2) is prescribed in
Chapter 2 (commencing with Section 9050) (notice to creditors).

CROSS-REFERENCES
Definitions
Claim § 9000
Letters § 52
Personal representative § 58

Note, The  statute governing  appeintment of a special
administrator with powers of a general personal representative will be
revised to ensure that notice 1is published in connection with the
appoiniment.

§ 9101. Time not extended by vacancy in office

9101. A wvacancy in the office of the personal representative
before expiration of the time for making a claim does not extend the
time.

Comment, Section 9101 restates former Probate Code Section 700(b)
without substantive change. 4 vacancy occurs where the personal
representative resigns, dies, or 1s removed from office. Section 8520
{vacancy in office).

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58



§ 9102, Where personal representative acts on claim after expiration
of time

9102, A claim that is made hefore expiration of the time fof
making the claim is timely made even though acted upon by the personal
representative or by the court after expiration of the time.

Comment, Section 9102 restates the last sentence of former
Probate Code Section 712 without substantive change.

CROSS5-REFERERCES
Definitions
Claim § 9000
Personal representative § 58

910 Late claims

9103. (a) A claim may be made at any time within one year after
the time prescribed in Section 9100 and bhefore an order for final
distribution has been made if it is made to appear by affidavit to the
satisfaction of the court that any of the following conditions is
satisfied:

(1) The claimant was out of the state during the entire period
prescribed in Section 9100 and did not receive notice. This paragraph
does not apply tc a business claimant who does business in the state.

(2) The claimant in good faith filed a claim in another proceeding
for the same decedent that is not consolidated with the present
proceeding and in which letters are not issued.

(b) Property distributed purswmant to court order and payments
properly made before a claim is made pursuant to this section are not
subject to the claim, regardless whether the claim is later established
in whole or in part.

Comment Section 9103 restates the second and third sentences of
former Probate Code Section 707(a), bdut limits subdivisien (a)(l) to
nonbusiness claimants who were out of state during the entire claim
period.

CROSS-REFEREHNCES
Definitions
Claim § 9000
Letters § 52
Property § 62
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Note. The staff believes subdivision (a) is no longer necessary
in light of the actual notice requirement and time allowed for creditor
claims generally. Unless there is a demonstrated need to preserve this
provision, the staff plans to delete it in the next draft.

Subdivision (b} may be relocated among general provisions on the
effect of distribution and statutes of limitations, and will be made
consistent with the general provisions on the effect of a preliminary
distribution.

§ 9104. Amendment or revision of claim
9104. If a claim is made within the time prescribed in Section

9100, the creditor may thereafter make an amendment or revision of the
claim, but in no event may a creditor make an amendment or revision
after the earlier of the time the court makes an order for final
distribution of the estate or one year after letters are first 1ssued
to a general perscnal representative,
Comment. Section 9104 is new.
CROSS-REFERENCES
Definitions
Claim § 9000

Letters § 52
Personal representative § 58

CHAPTER 4. MAKING OF CLAIMS

§ 9150. How claim is made
9150, (a) A clalm is made by filing the claim in the office of

the clerk and serving a copy of the claim on the personal
representative.

(b) A claim may be made by the claimant or a person in behalf of
the claimant,

Comment. Subdivision (a) of Section 9150 supersedes former
Probate Code Section 700{a). A claim must be both filed and served to
be properly made. Proof of service is required. See Section 9153
{form of claim).

Sybdivision (b} generalizes a provision of former Probate Gode
Section 704.2., A person acting in behalf of the claimant may include
the personal representative or the guardian or conservator of the
estate of the claimant.

CROSS-REFERENCES
Definitions
Claim § 9000
Person § 56
Personal representative § 58
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Note. At the April 1986 Commission meeting {(as a subcommittee),
the Commission changed the draft to mandate service on the personal
representative, instead of nmaking service directory only. The
Commission wished this change called to the attention of the full
Commisgion,

Under existing Iaw, a claim may be made either by presenting it to
the personal representative or filing it with the court. The present
compission draft attemplts to simplify this by providing a single
procedure--filing the claim with the court together with proof of
service on the personal representative. The State Bar Executive
Commitiee believes existing law should be retained; they offer no
explanation for why existing law is preferable.

§ 9151. Documentary support of claim
9151. <{a) A claim shall be supported by the affidavit of the

claimant or a person in behalf of the claimant stating:

(1) If the claim is due, that the amount is Justly due, that no
payments have been made on the claim that are not credited, and that
there are no offsets to the claim.

(2} If the claim is not due, or is contingent, the particulars of
the claim.

(3) If the affidavit is made by a person other than the claimant,
the reason therefor.

(b) The personal representative may require satisfactory vouchers
or proof to be produced in support of the claim. If the claimant
includes with the claim an original voucher, the claimant may withdraw
the voucher after a copy is attached to the claim.

Comment. Section 9151 restates Probate Code Section 705 without
substantive change. The claim may be supported by a declaration under
penalty of perjury in lieu of an affidavit. Code Civ. Proc. § 2015.5.
The affidavit may be made on information and belief. Cf. Code Civ,
Proc. § 446,

CROSS-REFERENCES
Definitions
Claim § 9000
Person § 56
Personal representative § 58

§ 9152. Claim based on written instrument

9152. (a) If a claim is based on a written instrument, the
original need not be included with the claim, but a copy of the
original with all endorsements shall be attached to the claim. The

~12-



original instrument shall be exhibited to the personal representative
or court upon demand unless it is lost or destroyed, in which case its
loss or destruction shall be stated in the claim,

(b) If the claim or a part of the claim is secured by a mortgage,
deed of trust, or other lien that iIs recorded in the office of the
recorder of the county in which the property subject to the lien is
situated, it is sufficient to describe the mortgage, deed of trust, or
lien and refer to the date or volume and page of its record.

GComment. Section 9152 restates former Probate Code Section 706

without substantive change.

GCROSS-REFERENCES
Actions in chambers § 7061
Definitions
Claim § 9000
Personial representative § 58
Enforcement of security interest § 9151

§ 9153, Form of claim
9153, (a) Any claim form adopted by the Judicial Council shall
inform the claimant that the claim must be both filed with the eclerk

and served on the personal representative, and shall include a form for
return of proof of service.

{(b) A claim shall include a statement under penalty of perjury
that the person making the claim has served a copy of the claim on the
personal representative,

Comment. Section 9153 is new., It implements Section 9150 (how

claim is made).

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58

CHAPTER 5. CLAIMS BY SURVIVING SPOUSE

§ 9200, Claim by surviving spouse for pavment of debt of decedent

9200. (a) The surviving spouse may make a claim for payment of a
debt of the deceased spouse to the extent the surviving spouse is

personally liable for the debt pursuant to Section 13550.
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(b) The claim shall include all of the following:

(1) The reason the debt is not barred by Section 13552,

(2) A statement whether the debt remains unpaid or has been paid
by the surviving spouse.

{(3) An inventory and appraisal of the separate property of the
surviving spouse and any community and quasi-community property not
administered in the estate, and a statement of the amount of the liens
and encumbrances wupon the property, as of the date of death of the
deceased spouse. The statement may identify any property that is
exempt from enforcement of a money judgment,

Comment. Section 9200 restates former Probate Code Section 704.2
without substantive change. The claim must be made before the order
for final distribution. Section 9100 {claim period).

CROSS-REFERENCES
Definitions
Claim § 9000
Community property § 28
Property § 62
Quasi-community property § 66
Surviving spouse § 78

§ 9201, Glaim by surviving spouse for payment of debt of surviving
Spouse

9201, (a) The surviving spouse may make a claim for the payment
of a debt of the surviving spouse for which property administered in
the estate is liable.

(h) The claim shall include all of the following:

(1) A statement whether the debt remains unpaid or has been paid
by the surviving spouse.

(2} An Inventory and appraisal of the separate property of the
surviving spouse and any community and quasi-community property not
administered in the estate, and a statement of the amount of the liens
and encumbrances upon the property, as of the date of death of the
deceased spouse. The statement may Iidentify any property that is
exempt from enforcement of a money judgment,

Comment. Section 9201 restates former Probate Code Section 704.4
and broadens it consistent with general principles of 1liability of
marital property for debts. See Civil Code §§ 5120.010-5122, The
claim must be made before the order for final distribution. Section
9100 (claim period).
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CROSS-REFERENCES
Definitions
Claim § 9000
Community property § 28
Property § 62
Quasi-community property § 66
Surviving spouse § 78

§ 9202, Treatment of claim of surviving spouse

9202. (a) A claim of the surviving spouse made pursuant to this
article shall be allowed In the proportion allocated to the estate
pursuant to Chapter 3 (commencing with Section 11440) of Part 9.

{b) The claim may be discharged by any of the following means:

{1) Payment to the surviving spouse.

{2) Payment to the creditors of the surviving spouse or deceased
spouse as identified in the claim,

(3) A credit allowed the spouse in the order allocating debts made
pursuant to Chapter 3 (commencing with Section 11440) of Part 9.

Comment., Section 9202 continues former Probate Code Section 713.5

without substantive change.

CROSS-~REFERENGES
Definitions
Claim § 9000
Surviving spouse § 78

CHAPTER 6. CLAIMS BY PUBLIC ERNTITIES

§ 9250, Claim by public entity required

9250. (a) Except as otherwise provided in this chapter, a claim
by a2 public entity shall he made within the time prescribed in this
part, Any claim not so made is barred, Iincluding any lien imposed for
the claim,

{b) As used in this section, "public entity" has the meaning
prescribed in Section 811.2 of the Government Code.

Comment . Section 9250 restates former Probate Code Section
707.5{a) without substantive change. "Public entity" is defined in
Government Code Section 811.2 to include the State, the Regents of the
University of California, a county, city, district, public authority,
public =agency, and any other political subdivision or public
corporation in the State. This section does not govern obligations
owed to the United States.

~15-



CROSS-REFEREKRCES
Definitions
Claim § 9000

251. Claims
9251.

(b) is barred only after written notice or request to the agency and
If no

written notice or request is made the claim is barred at the time

overned by other statutes

{(a) A claim arising under a statute listed in subdivision

expiration of the period provided in the applicable statute.

otherwise provided in the statute.

(b)

Law or Code
Sales and Use Tax Law (com-
mencing with Section 6001
of the Revenue and Taxation
Code)

Bradley-Burns Uniform Local
Sales and Use Tax law (com-
mencing with Section 7200
of the Revenue and Taxation
Code)

Transactions and Use Tax Law
{commencing with Section
7251 of the Revenue and
Taxation Code)

Motor Vehicle Fuel License
Tax Law {commencing with
Section 7301 of the Revenue
and Taxzation Code)

Use Fuel Tax Law (commenc-
ing with Section 8601 of
the Revenue and Taxation
Code)

Personal Income Tax Law
{commencing with Section
17001 of the Revenue and
Taxation Code)

GCigarette Tax Law {commenc-—
ing with Section 30001 of
the Revenue and Taxation
Code)

Alcoholic Beverage Tax Law
{commencing with Section
32001 of the Revenue and
Taxation Code)

—16—

Applicable Statute
Section 6487.1 of the
Revenue and Taxation
Code

Section 6487.1 of the
Revenue and Taxation
Code

Section 6487.1 of the
Revenue and Taxation
Code

Section 7675.1 of the
Revenue and Taxation
Code

Section 8782.1 of the
Revenue and Taxation
Code

Section 19266 of the
Revenue and Taxation
Code

Section 30207.1 of the
Revenue and Taxation
Code

Sectlion 32272.1 of the
Revenue and Taxation
Code



Unemployment Insurance Section 1090 of the

Code Unemployment Insurance
Code
Welfare and Institutions Section 7277.1 of the
Code Welfare and Institutions
Code

Comment . Section 9251 continues former Probate Code Section
707.5(b) without substantive change.

CROSS-~REFERENCES
Definitions
Claim § 9000

Note. This section may require revision in Iight of AB 2687 and
SB 2594 (198B6) or other legislative enactments. This section may also
be revised to incorporate the provisions concerning actual notice to
creditors, after the staff consults with the state agencies affected.
This section and other special notice provisions will be either
cross-referenced in or relocated to the general statutes on notice.

§ 9252, Limitation on application of chapter

9252, This chapter does mnot apply to 1liability for the
restitution of amounts illegally acguired through the means of any
fraudulent, false, or Incorrect claim or representation, or any forged
or unauthorized endorsement.

Comment , Section 9252 continues former Probate Code Section
707 .5(e) without substantive change.

§ 9253, Priority of claims not affected by chapter
9253, Except as provided in Section 9254, nothing in this chapter

shall be construed to affect the order of priority of claims provided
for under other provisions of law.

Comment. Section 9253 continues former Probate Code Section
707.5(d) without substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000

§ 9254, Claim by Director of Health Services

9254, {a) If the decedent has received or may have received
health care under the provisions of Chapter 7 (commencing with Section

14000) or Chapter 8 {commencing with Section 14200) of Part 3 of
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Division 9 of the Welfare and Institutions Code, a beneficiary, the
personal representative, or a person in possession of property of the
decedent shall give the Director of Health Services notice of the
decedent's death no later than 90 days after the date of death. The
notice shall be given by mail addressed to the director at the
Sacramento office of the director.

(b) A notice given pursuant to this section shall include a copy
of the decedent’'s death certificate.

(c) The director has four months after notice is given in which to
make a claim. If assets of the estate have been distributed, the
director is entitled to a claim against the distributees to the full
extent of the director's claim, or each distributee’'s share of the
distributed assets, whichever 1is less, The director's entitlement
against distributees shall include iInterest at a rate equal to that
earned in the Pooled Money Investment Fund from the date of
distribution or the date of making the claim by the director, whichever
is later, plus other accruing costs as in the case of enforcement of z
money judgment.

{d) Failure to comply with the provizions of this section does not
affect the wvalidity of any proceeding under this division.

Comment . Section 9254 restates former Section 700.1 without

substantive change.

CROSS-REFERENCES
Definitions
Beneficiary § 24
Claim § 9000
Personal representative § 58
Property § 62
Mailing § 7150

Note, This section may require revision in light of AB 2687 and
5B 2594 (1986) or other legislative enactments. This section may also
be revised to incorporate the provisions concerning actual notice ¢#o
creditors, after the staff consults with the state agencies affected.
This section and other special notice provisions will be either
cross-referenced in or relocated to the general statutes on notice.
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CHAPTER 7. ALLOWANCE AND REJECTION OF CLAIMS

§ 9300, Procedure by personal representative

9300. (a) Upon service of a copy of a claim on the personal
representative, the personal representative shall allow or reject it,
in whole or in part. HNotwithstanding any other provision of this part,
if a demand for payment is made within the time prescribed in Section
9100, the personal representative may waive formal defects and elect to
treat the demand for payment as a claim.

(b) The allowance or rejection shall be in writing filed with the
clerk and a copy served on the claimant. The allowance or rejection
shall contain the following information:

{1) Name of claimant.

{2) Total amount of claim.

{3) Date of issuance of letters.

{4) Date of death.

{5) Date copy of claim was served on personal representative.

{(6) Estimated value of estate.

{7) Amount allowed or rejected by personal representative,

{8) Whether personal representative is authorized to act under the
Independent Administration of Estates Act.

{9) A statement that the claimant has three months in which to act
on a rejected claim.

{c) The Judicial Council may prescribe the form of an allowance or
rejection, which need not satisfy the requirements of this sectiomn.
Use of a form prescribed by the Judicial Council is deemed to satisfy
the requirements of this szection.

Comment. Section 9300 supersedes portions of former Probate Gode
Sections 710, 711, and 714. Under Independent Administration of
Estates the personal representative may allow, pay, reject, contest, or
compromise any claim without court supervision. Section 10502(k)
(specific independent administration  powers). However, court
supervision 1s necessary where the personal representative is the
creditor. Section 9302.

This section authorizes the personal representative to waive
technical c¢laim requirements such as the form and manner of making a
claim. This may be appropriate, for example, for regular bills
received by the personal representative in the ordinary course of
business concerning which there is no dispute. This authority enables
the persconal representative to avoid the need for additicnal service of
notice on the creditor. Section %024 (when notice not regquired).
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GCROSS—REFERENCES
Definitions
Claim § 9000
Letters § 52
Personal representative § 58
Independent Administration of Estates Act § 10400 et seq.

Note. The Commission has entertained the concept of recognizing
informal claims and ordinary bills in some manner. The S5tate Bar has
suggested that use of a waiver of technical requirements by the
personal representative is a better way to handle this than a general
relaxation of the requirements as to claims submitted to the personal
representative. The staff has prepared the draft of this section along
the lines suggested by the State Bar.

§ 6301, Procedure by court

9301, If the personal representative is not authorized to act
under the Independent Administration of Estates Act:

(a) Immediately upon the filing of the allowance of & c¢laim, the
clerk shall present the claim and allowance to the court for approval
or rejection.

{b) Upon presentation of a claim and allowance to the court, the
court may, in its discretion, examine the claimant and others on oath
and receive any evidence touching the validity of the elaim, The court
shall indorse upon the claim approval or rejection, and the date of the
approval or rejection.

Comment. Section 9301 supersedes portions of former Probate Code

Sections 708, 710, 711, and 713.

CROSS-REFERENCES
Actions at chambers § 7123
Definitions
Claim § 9000
Personal representative § 58
Independent Administration of Estates Act § 10400 et seq.
Register of actions and preservation of records, Gov't Code §§ 69845-6

§ 9302, Where personal representative is creditor

9302, (a) If the personal representative is a creditor of the
decedent, the clerk shall present the claim to the court for approval
or rejection.

(b) If the court approves the claim, the claim shall be paid as

other claims in the course of administration.
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(c) If the court rejects the claim, the personal representative
may bring an action against the estate. Summons shall be served upon
the judge, who shall appoint an attorney, at the expense of the estate,
to defend the actlon.

Comment, Section 9302 restates former Probate Code Section 703
without substantive change. If the personal representative fails to
recover, the personal representative must pay all costs, including
reasonable attorney's fees, to be fixed by the court. Section 9307
{action on rejected claim).

CROSS--REFERENCES
Actions in chambers § 7061
Definitions
Glaim § 9000
Perscnal representative § 58

§ 9303. Effect of statute of limitations

9303. {(a) The making of a claim does not toll the statute of
limitations otherwise applicable to the claim except during the time
prescribed in Section 9306.

{(b) A claim barred by the statute of limitations otherwise
applicable to the «claim may not be allowed by the personal
representative or approved by the court.

{c) The allowance of a claim by the persocnal representative or
approval by the court tolls the statute of limitations otherwise
applicable to the claim during the administration of the estate.

Comment. Subdivision (a) of Section 9303 codifies existing case
law. See, e.g., Rally v. McDonald, 66 Cal. 530, & P, 390 {1885).
Subdivisions (b) and (¢) restate the first and third sentences of
former Probate Code Section 708 without substantive change.

CROSS-REFERENCES
Actions at chambers § 7123
Definitions
Clalm § 9000
Personal representative § 538

§ 9304, Allowed and approved claims
9304, The validity of an allowed or approved claim may be

contested by any interested person at any time before settlement of the
account of the personal representative In which it is first reported as
an allowed or approved claim, This section does not apply to a claim

established by a judgment.
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Comment._ Section 9304 restates a portion of the first sentence of
former Section 713 without substantive change. For claims estahblished
by judegments, see Chapter 8 (commencing with Section 9350).

CROSS-BEFERENCES
Definitions
Claim § 9000
Interested person § 48
Personal representative § 58

§ 9305, Partial allowance

9305. (a) The personal representative may allow, or the court may
approve, a claim in part. The allowance or approval shall state the
amount for which the claim is allowed or approved.

{(b) 4 claimant who refuses to accept the amount allowed or
approved in satisfaction of the claim may bring an action on the claim
in the manner prescribed in Section 9307. The claimant shall recover
no costs in the action unless the claimant recovers a greater amount
than that allowed or approved.

Comment. Section 9305 continues former Probate Code Section 717
without substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58

§ 9306. Failure of personal representative or court to act

9306. If within 30 days after a claim i1s made the personal
representative or court has refused or neglected to act on the claim,
the refusal or neglect may, at the option of the claimant, be deemed
equivalent to service of notice of a rejection on the 30th day.

GComment. Section 9306 supersedes the first sentence of former
Probate GCode Section 712, Section 9306 substitutes a8 30-day period for
the 10-day period formerly provided. TFor tolling of the statutory
period, see Section 9303 (effect of statute of limitations).

CROSS-REFEREHRCES
Definitions
Claim § 9000
Personal representative § 58
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§ 9307, Action op rejected claim

9307. (a) A rejected claim is barred unless the claimant brings
an action on the claim or the matter is referred to a referee or to
arbitration within the following times, excluding the time during which
there is a vacancy in the office of the personal representative:

(1) If the claim is due at the date of service of the rejection,
three months after the date of service.

{2) If the claim is not due at the date of service of the
rejection, three months after the claim becomes due.

(b) An actlon on the claim shall be brought in the county in which
the proceeding for administration of the decedent's estate is pending.

(c) Within 10 days after the complaint is filed the plaintiff
shall file a notice of the pendency of the action with the clerk in the
estate proceedings, together with proof of mailing a copy of the notice
to the personal representative. Personal service of a copy of the
summons and complaint upon the personal representative within the 10
day periocd is equivalent to the filing of the notice. Any property
distributed pursuant to court order or any payment properly made before
the notice 1s filed and malled is not subject to the claim. The
personal representative, distributee, or payee Iis not liable on account
of the prior distribution or payment.

{(d) If the claimant fails to recover, the claimant shall pay all
costs, including a reasonable attorney’'s fee, to be fixed by the court
in which the action is brought.

Comment . Subdivisions (a) and {(¢) of Section 9307 restate a
portion of the first sentence and the second, third, and fourth
sentences of former Probate Code Section 714 and of former Prohate Code
Section 715, except that the time after which an action on a rejected
claim that is not yet due must be brought is increased from two months
to three months. In the case of an action on a rejected claim, or the
fact that the time within which such an action must be brought has not
expired, does not preclude closing estate administration where the
amount Iin dispute is paid iInto court. See Section 11427 {(trust for
installment or contingent debt).

Subdivision (b} is new; the superior court sitting in probate has
concurrent jurisdiction over amn action on a creditor‘'s claim. Section
7050 {jurisdiction in superior court).

Subdivision (d) generalizes a provision of former Probhate Code
Section 703.

A dispute over a claim may be submitted to a temporary judge or to
arbitration pursuant to .... (summary determination of disputes).
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CROSS-REFERENCES
Pefinitions
Claim § 9000
Personal representative § 58
Jurisdiction in superior court § 7050
Submission of dispute to arbitration § 9621
Submission of dispute to temporary judge § 9620

CHAPTER 8. CLAIMS ESTABLISHED BY JUDGMENT

§ 9350. Money judgment against decedent
9350, (a) Subject to Section 9353, after the death of the

decedent, the following judgments are not enforceable by execution or
otherwise under the Code of Civil Procedure against the estate of the
decedent but are payable in the course of administration:

(1) A money Jjudgment rendered against the decedent during the
decedent's lifetime.

(2) A money Jjudgment rendered against a decedent who died after
trial and submission of the case to a Judge sitting without a jury for
decision or after a wverdict.

(3) A money judgment rendered against the personal representative
upon a claim against the estate of the decedent.

(b) Except as provided in Section 9351, a judgment referred to in
subdivision (a) shall be filed in the same manner as other claims.

Comment ., Section 9350 continues former Probate Code Section
730(a)-(b) without substantive change. For an exzception tso the rule of
Section 9350, see Section 9353. Section 9350 applies to federal as
well as state judgments.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58

§ 9351. Money judgment against personal representative

9351. When a money Jjudgment rendered against a personal
representative becomes final, it conclusively establishes the validity
of the claim for the amount of the Judgment. The Judgment shall
provide that it is payvable in the course of administration. An
abstract of the judgment shall be filed in the administration
proceedings,
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Comment. Section 9351 continues former Probate Code Section 731
without substantive change.

CROSS-REFERENCES
Definitions
Claim § 9000
Personal representative § 58

§ 9352, Enforcement of non-money judgment

9352, (a) Notwithstanding the death of the decedent, a judgment
for the possession of property or a judgment that requires a sale of
property may be enforced under the Code of Civil Procedure. Nothing in
this subdivision authorizes enforcement under the Code of Civil
Procedure against any property in the estate of the decedent other than
the property described in the judgment for possession or =ale.

(b) After the death of the decedent, any demand for money that is
not satisfled from the property described in the judgment for
possession or sale shall be made as a claim in the same manmer as other
claims and is payable iIn the course of administration.

Comment ., Section 9352 continues former Probate Code Section

730(d) without substantive change.

CROSS-REFERENCES
Definitions
Claim § 92000
Property § 62

§ 9353, Property under levy of execution

9353, If any property of the decedent is levied upon under a writ
of execution before the decedent dies, the property levied upon may be
socld or collected to satisfy the judgment. The officer making the sale
or collection shall account to the personal representative for any
surplus. If the Jjudgment is not 80 satisfied, the balance of the
Judgment remaining unsatisfied is payable in the course of
administration.

Comment . Section 9353 continues former Probate Code Section

730{c) without substantive change.

CROSS-REFERERCES
Definitions
Personal representative § 58
Property § 62
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§ 9354, Converting attachment lien to judgment lien

9354. (a) An attachment lien may be converted into a judgment
lien upon property in the estate subject to the attachment lien, with
the same priority as the attachment lien, in either of the following
cases:

(1) VWhere the judgment debtor dies after entry of judgment in an
action in which the property was attached,

(2) Where a judgment 1s entered after the death of the defendant
in an action in which the property was attached.

(b) To convert the attachment lien into a Jjudgment 1lien, the
levying officer shall, after entry of judgment in the action in which
the property was attached and before the expiration of the attachment
lien do one of the following:

(1) Serve an abstract of the judgment and a notice that the
attachment lien has become a judgment lien wupon the person holding
property pursuant te the attachment.

(2) Record or flle in any office where the writ and notice of
attachment are recorded or filed an abstract of the judgment and a
notice that the attachment lien has become a judgment lien. If the
attached property is real preperty, the plaintiff or the plaintiff's
attorney may record the required abstract and notice with the same
effect as if recorded by the levying officer.

(e¢) After the death of the decedent, any members of the decedent's
family who were supported in whole or in part by the decedent may claim
an exemption provided in Section 487.020 of the Code of Civil Procedure
for property levied upon pursuant to the writ of attachment if the
right to the exemption exists at the time the exemption is eclaimed.
The personal representative may claim the exemption on behalf of such
members of the decedent's family. The claim of exemption may be made
at any time before the time the abstract and notice has been served,
recorded, or filed under subdivision (b) with respect to the property
claimed to be exempt. The claim of exemption shall be made in the same
manner as an exemption is claimed under Section 482.100 of the Code of
Civil Procedure.

Comment, Section 9354 continues former Probate Gode Section 732
without substantive change.

—26—



CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Property § 62
Real property § 68

CHAPTER 9. CLAIMS IN CIVIL ACTIONS

Note. These provisions will be prepared separately and will be
circulated to trial Ilawyer and defense lawyer groups particularly
soliciting comments on the existing and proposed statutory schemes, how
they work or would work In practice, and whether they are amenable to
simplification or improvement.
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PART 9. PAYMENT OF DEBTS

CHAPTER 1. DEFINITIONS

§ 11400, Application of definitions

11400. Unless the provision or context otherwise requires, the

definitions in this chapter govern the construction of this part.

§ 11401. Debt
11401. "Debt" means:

{a) A claim that is established pursuant to Part 4 (commencing
with Section 9000) or that is otherwlse payable in the coursge of
administration,

{b) An expense of administration.

{(c) A charge against the estate including, but not limited to,
taxes, funeral expenses, expenses of Jlast 1llness, and family
allowance,

Comment. Section 11401 is mnew, It is intended for drafting
convenience.

Subdivision (a) includes debts payable under the Independent
Administration of Estates Act that are not established pursuant to
Section 9000 et seqg. (creditor claims), as well as other debts paid
even though not presented through the formal claim procedure, See
Sections .... and 11422 (payment of demands on court order).

CROSS-REFERENCES
Definitions
Glaim § 5000
Family allowance § 38

§ 11402. Wage claim

11402, "Wage claim" means a claim for wages, to the extent of
two thousand dollars ($2,000), of each employee of the decedent for
work dome or personal services rendered within 90 days before the

death of the decedent,
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Comment, Section 11402 restates former Probate Code Section
950(6) and a portion of former Probate Code Section 951, and increases
the amount from $900 to $2,000.

CROSS-REFERENCES
Definitions
Claim § 9000

CHAPTER 2. GENERAL PROVISIONS

§ 11420, Priority for payment
11420. (a) Debts shall be paid in the following order of

priority:

{1) Expenses of administration.

{2) Funeral expenses.

{3) Expenses of last illness.

(4) Family allowance,

(5) Wage claims.

(6) Obligations secured by a mortgage, deed of trust, or other
lien, including but not limited to a Jjudgment lien, in the order of
their priority, so far as they may be paid out of the proceeds of the
property subject to the lien., If the proceeds are insufficient, the
part of the obligation remsining unsatisfied shall be classed with
general debts.

(7) General debts.

{b) Except as otherwise provided by statute, the debts of each
class are without preference or priority one over another. No debt of
any class shall be pald until all those of prior classes are paid in
full, If property in the estate 1s insufficient to pay all debts of
any class in full, each debt in that class shall be paid a
proportionate share.

{c) Notwithstanding any other provision of this chapter, debts
having preference by the laws of the United States or of this state
shall be given the preference required by such laws,

Comment Section 11420 restates former Probate Code Section 950
and a portion of former Probate Code Section 952, except that Section
11420 makes clear that United States and California preferred debts
must be recognized to the extent required by law. Subdivision (a){7)
includes Jjudgments that are not liens rendered against the decedent
during lifetime. See Section 9350 {claims established by judgment).
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CROSS-REFERENCES
Definitions
Debt § 11401
Family allowance § 38
Property § 62
Wage claim § 11402

Note. Subdivision (a){6)} is subject to review in connection with
other provisions on encumbrances of estate property.

Probate C(ode Seciion 6170 provides that absent a contrary
direction in a will, a specific devise of property passes the property
subject to any mortgage, deed of trust, or other lien.

§ 11421, TImmediate payment of priority debts

11421, As soon as the personal representative has sufficient
funds, after retaining sufficient funds to pay expenses of
administration and debts having preference by the laws of the United
States or of this state, the personal representative shall pay the
following debts:

{a) Funeral expenses.

{(b) Expenses of last illness.

{c) Family allowance.

(d) Wage claims.

Comment Section 11421 restates the first portion of former
Probate GCode Section 951, with the addition of the reference to other
debts given preference by federal or state law. See, e.g., Estate of
Muldeon, 128 Cal.App.2d 284, 275 P.2d 597 (1954) (federal preference};
Estate of Jacobs, &1 Cal.App.2d 152, 142 P.2d 454 (1943) (state
preference). Section 11421 is an exception to the rule of Section
11422 {(payment of debts on court order) in that payment under Section
11421 is required even though the court has not ordered payment.

CROSS-REFERENCES
Definitions
Debt § 11401
Family allowance § 38
Personal representative § 58
Wage claim § 11402

§ 11422, Payment of debts on court order
11422, {a) Exzcept as provided in Section 11421 (immediate

payment of priority debts), the personal representative 1is not
required to pay any debt until payment has been ordered by the court.
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(b) Upon the settlement of any account of the personal
representative after the time prescribed in Section 9100 (claim
period) has expired, the court shall order payment of debts, as the
circumstances of the estate permit. If property in the estate is
insufficient to pay all of the debts, the order shall specify the
amount to be paid each.

(c) If the estate will be exhausted by the payment ordered, the
account of the personal representative constitutes a final account,
and notice of hearing shall be the notice given for the hearing of a
final account. The personal representative is entitled to a discharge
when the personal representative has complied with the terms of the
order,

{d) Nothing in this section precludes settlement of an account of
a personal representative for payment of a debt without payment having
been previously ordered by the court.

Comment, Subdivision (a) of Section 11422 restates the last
portion of former Probate Code Section 951 without substantive
change. Subdivisions (b) and (c) restate the first, second, and
fourth sentences of former Probate Code Section 952. Subdivision (4)
is new.

Section 11422 makes clear that the notlice of hearing of an
account that will result in the estate being exhausted must comply
with the requirements for notice of hearing of a final account. See
Section .... (notice of hearing). Discharge may be obtained by ex
parte petition upon filing the sappropriate receipts. Sectlion 12250
{order of discharge).

CROSS-REFERERCES
Definitions
Debt § 11401
Personal representative § 58
Property § 62

11423, Interest
11423, <(a) Interest accrues on a debt from the date the court

orders payment of the debt until the date the debt is paid. Interest
accrues at the legal rate on judgments.

(b) NHotwithstanding subdivision (a), in the case of a debt based
on a written contract, Interest accrues at the rate and in accordance
with the terms of the contract. The perzonal representative may, by

order of the court, pay all or part of the interest accumulated and
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unpaid at any time when there are sufficient funde, whether the debt
is then due or not, and interest thereupon ceases to accrue on the
amount paid.

Comment, Section 11423 supersedes former Probate Code Section
733. The 1legal rate of iInterest on judgments is ten percent per
annum. Code Giv. Proc. § 685.010,.

CROSS5-REFERENGES
Definitions
Debt § 11401
Personal representative § 58

Note. The second sentence of subdivision {b) seems to imply that

interest is compounded, but this would depend on the terms of the debt
instrument.

§ 11424, Enforcement of order for payment

11424. (a) The personal representative shall pay a debt to the
extent of the order for payment of the debt.

{b) An order for payment of a debt may be enforced in the manner
provided for the enforcement of a money judgment generally.

Comment. Section 11424 restates former Probate GCode Section
054, The perscnal representative is liahle personally and on the bond
for failure to make payment ordered by the court. See Section ....
(general provision on 1liablility of perscnal representative).

CROSS-REFERENCES
Definitions
Debt § 11401
Personal representative § 58

§ 11425. Disputed snd contingent debts

11425. Except as otherwise provided in this part, if a debt is
not due, or 1s contingent or disputed, the amount of the debt or the
part that would be payable if the debt were due, established, or
absolute, shall be paid Into court. The amount paid Inte court shall
remain there, to be paid over to the creditor when the debt 1s due,
established, or absolute or, If the debt is not established, to be
paid over or distributed as the circumstances of the estate require.

Comment., Section 11425 restates the first sentence of former
Probate Code Section 953 without substantive change. Payment into
court pursuant to this section is subject to the general provisions of
Section 11420 relating to order of payment; if the estate 1is
insolvent, payment may not be made pursuant to this section unless
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payment of proportionate ghares is ordered. For other provisions
relating to payment of installment and contingent debts and debts not
yet due, see Sections 11426 (payment of debt not yet due) and 11427
{trust for installment or contingent debt)}.

CROSS-REFERENCES

Definitions
Debt § 11401

§ 11426, Pavment of debt not due

11426, If a creditor whose debt is not due assents to =a
deduction from the debt of the legal interest for the time until the
debt is due, the creditor is entitled to payment of the debt,

Comment, Section 11426 restates the second sentence of former
Probate Code Section 953 without substantive change,

CROSS-REFERENCES
Definitions
Debt § 11401

§ 11427. Trust for installment or contingent debt

11427, (a) HNotwithstanding any other statute, the court may in
its discretion appoint a trustee to whom payment of a debt that is
payable In installments or upon the occurrence or nonoccurrence of a
stated event shall be made, with the direction that the trustee invest
the payment 1in investments that would be proper for a personal
representative or as authorized by the court. The court in
determining the amount of the payment shall compute the present value
of the debt, giving consideration to a reasonable interest rate upon
the amount to be invested,

{d) The trustee shall pay the debt as ordered by the court. Upon
completion of payment, any excess in possession of the trustee shall
be paid or distributed in accordance with the order for distribution.

Comment . Section 11427 restates former Probate Gode Section
953.1, omitting the transitional provision, which is no longer
necessary, and authorizing investments that would be proper for a
personal representative rather than for a savings hank.

CROSS-REFERENRCES
Definitions
Debt § 11401
Personal representative § 58
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§ 11428, Deposit with county treasurer

11428. (a) Whenever an estate is in all other respects ready to
be closed, and it =appears to the satisfaction of the court, upon
affidavit or evidence taken in open court, that a debt has not bheen
and cannot be paid because the creditor cannot be found, the court
shall make an order fixing the amount of the payment and directing the
personal representative to deposit the payment with the county
treasurer of the county in which the proceedings are pending.

(b) The county treasurer shall give a receipt for the deposit,
for which the county treasurer is liable on the official bond. The
receipt shall be treated by the court 1in favor of the personal
representative with the same force and effect as 1if executed by the
creditor.

{¢) A deposit with the county treasurer under the provisions of
this section shall be received, accounted for, and disposed of as
provided by Section 1444 of the Gode of (ivil Procedure. A deposit in
the State Treasury under the provisions of this section shall be
deemed to be made under the provisions of Article 1 (commencing with
Section 1440) of GChapter 6 of Title 10 of Part 3 of the Code of Civil
Procedure.

Comment. Section 11428 restates former Probate Code Section 738
without substantive change. The amount of the deposit pursuant to
this section includes Interest on the debt from the date payment was
ordered. Section 11423 (interest).

CROSS-REFERENCES
Actions in chambers, Code Civ. Proc. § 166
Definitions
Debt § 11401
Personal representative § 58

Note. This naterial will be circulated toc the State Treasurer

and county treasurers for review.

§ 11429, Omitted creditor

11429, (a) When the accounts of the personal representative have

been settled and an order made feor the payment of debts and
distribution of the estate, a creditor whose debt was not included in
the order for payment has no right to require creditors who have been

paid or distributees to contribute to the payment of the debt.
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{b) Nothing in this section precludes recovery by a creditor
whose debt was not 1included in the order for payment against the
personal representative on the bond or otherwise.

Comment. Section 11429 supersedes former Probate Code Section
955.

CROSS-REFERERCES
Definitions
Debt § 11401
Personal representative § 58

CHAPTER 3. ALLOCATION OF DEBTS BEIWEEN ESTATE ANWD
SURVIVING SPOUSE

§ 11440, When allocation may be made
11440, If it appears that a debt of the decedent is also pavable

in whole or in part by the surviving spouse, the personal
representative or any interested person may petition for an order to
allocate responsibility for the debt at any time before an order for
final distribution is made.

Comment. Section 11440 restates former Probate Code Section
980(a) without substantive change, but allows the petition to be made
at any time before the court order for final distribution. Under this
section a petition may be made by a creditor of the surviving spouse
in a case where the estate is alsc liable for the debt. See Section
48 ("interested person” defined).

CROSS-REFEREKRCES
Definitions
Debt § 11401
Interested person § 48
Personal representative § 58
Surviving spouse § 78

§ 11441. Petition for allocation
11441. The petition shall include a statement of all of the

following:

{(a) All debts of the decedent known to the petitioner that are
alleged to be subject to allccation.

(b} The reason why the debts of the decedent should be allocated.

{c) The allocation and the basis for allocation alleged by the
petitioner.
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Comment. Section 11441 restates former Probate Code Section
980(h) without substantive change.

CROSS—REFERENCES

Definitions
Debt § 11401

§ 11442, Inventory of property of surviving spouse

11442, If it appears from the petition that allocation would be
affected by the value of the separate property of the surviving spouse
and any commumnity property and quasi-commmity property not
administered in the estate and if an inventory and appraisal of the
property has not been provided by the surviving spouse, the court
shall make an order to show cause why the information should not be
provided.

Comment, Section 11442 restates former Probate Code Section

980({c) without substantive change.

CROSS-REFERENCES
Definitions
Community property § 28
Property § 62
Quasi-community property § 66
Surviving spouse § 78

§ 11443, HNotice of hearing
11443, Notice of the hearing of the petition and the order to

show cause shall be given for the period and in the manner prescribed
by {Section 1200] and a copy of the petition and the order to show
cauge shall be served upon the surviving spouse and the personal
representative not less than 10 days before the time set for the
hearing.

Comment. Section 11443 restates former Probate Code Section
980(4) without substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Surviving spouse § 78
Notice not regquired to be given to person giving notice § 7307

Note. Notice provisicons are subject to further review.
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§ 11444, Allocation

11444, <(a) The personal representative and the surviving spouse
may provide for allocation by agreement and, upon a determination by
the court that the agreement substantially protects the rights of
interested persons, the allocation provided in the zgreement shall be
ordered by the court.

{b) In the absence of an agreement, each debt of the decedent
shall be apportioned bhased on all of the property of the spouses
liable for the debt at the date of death that is not exempt from
enforcement of a money judgment, in the proportion determined by the
value of the property less any liens and encumbrances at the date of
death, adjusted to take into account any right of reimbursement that
would have been available if the property were applied to the debt at
the date of death, and the responsibility to pay the debt shall be
allocated accordingly.

Comment . Section 11444 restates former Prohate Code Section
980(e) without substantive change. Section 11444 makes clear that
allocation of 1iability is to bhe bhased on rules applicable to
liability of marital property for debts during marriage. See Civil
Code Sections 5120.010-5122.

CROSS-REFERENCES
Definitions
Debt § 11401
Interested person § 438
Personal representative § 58
Property § 62
Surviving spouse § 78

§ 11445, Order implementing allocation

11445, Upon making a determination as provided in this chapter,
the court shall make an order that:

{(a) Directs the personal representative to charge the amounts
allocated to the surviving spouse against any property or interests of
the surviving spouse that are in the possession of the personal
representative.

(b) Summarily directs the surviving spouse to make payment of the
allocation to the personal representative to the extent that property
or interests cof the surviving spouse that are in the possession of the
personal representative are insufficient to satisfy the allocation.

{c) Directs the personal representative to make payment of the

amounts allocated to the estate.
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Comment , Section 11445 restates former Section Probate Code
980(f) without substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Surviving spouse § 78

§ 11446, Funeral expenseg and last illness expenses

11446, HNotwithstanding any other statute, funeral expenses and
expenses of last illness shall be charged against the estate of a
deceased spoude and shall not be allocated to, or charged against the
community share of, the surviving spouse, whether or not the surviving
spouse is financially able to pay the expenses and whether or not the
surviving spouse or any other person is also liable for the expenses.

Comment, Section 11446 restates former Probate GCode Section

551.1 without substantive change,

CROSS-REFERENCES
Definitions
Person § 56
Surviving spouse § 78
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DISPOSITION OF REFPEALED SECTIONS
CHAPTER 12, PRESERTATIOR AND FAYMERT OF CLAIMS
ARTICLE 1. PRESENTATION

Probate Code § 700 {repealed)

Comment, Subdivision (a) of former Section 700 is superseded by
Estate and Trust Code Sections 9001 (notice to creditors), 9100 (claim
pericd), 9150 C(how claim is made), and 58 ("personal representative"
defined)., Subdivision {(b) is restated In Estate and Trust Code Section
9101 (time not extended by vacancy in office) without substantive
change. Subdivision (c¢) is restated in Estate and Trust Code Section
8100 {claim period) without substantive change.

Probate Code § 700.1 (repealed)

Comment. Former Section 700.1 is restated in Estate and Trust
Code Sections 9254 {claim by Director of Health Services) and 7150
{mailing) without substantive change.

Probate Code 703 {(repealed

Comment. Former Section 703 is restated in Estate and Trust Code
Sections 9302 ({where personal representative is creditor) and 9307
{action on rejected claim) without substantive change.

Probate Code § 704 (repealed)

GComment. Former Section 704 is not continued. A judge who i= a
creditor is disqualified. Estate and Trust Code Section 7062
{disqualification of Jjudge).

Probate Code § 704.2 (repealed)

Comment, Former Section 704.2 is restated in Estate and Trust
Code Sections 9200 (claim by surviving spouse for payment of debts of
decedent) and 9150 (how claim is made) without substantive change.

Probate Code § 704.4 (repealed

Comment. Former Section 704.4 is restated In Estate and Trust
Code Section 9201 (claim by surviving spouse for payment of debt of
surviving spouse) and broadened for consistency with general principles
of 1liability of marital property for debts.

Probate Code 705 (repealed
Comment. Former Section 705 dis restated in Section 9151
{documentary support of claim) without substantive change.

Probate Code § 706 (repealed)
Comment, Former Section 706 is restated in Section 9152 (claim
founded upon written instrument) without substantive change.
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Probhate Code 707 (repealed

Comment. The first sentence of subdivision (a) of former Section
707 1is continued in ZEstate and Trust GCode Sections 9000 ("claim”
defined) and 9002 (claim requirement) without substantive change. See
also Estate and Trust Code Section 9100 (claim period). The substance
of the second sentence is continued in Estate and Trust Code Secticns
5002(b) (claim requirement) and 9103 {(late claims}. The remainder of
subdivision (a) is restated and limited in Estate and Trust Code
Section 9103 (late claims), except for the last sentence, which is not
continued. See Gov't Code §§ 69845-6 (register of actions,
preservation of records).

Subdivision (b) is superseded by Estate and Trust Code Section
ves. (claim covered by insurance).

Probate Code § 707.5 (repealed)

Comment, Subdivision (a2} of former Section 707.5 is restated in
Estate and Trust Code Section 9250 (claim by public entity required)
without substantive change. Subdivision (b) 1is continued in Estate and
Trust Code Section 9251 ({claims governed by other statutes) without
substantive change. Subdivision {c¢) is restated in Estate and Trust
Code Section 9000(a) ("claim" defined) without substantive change.
Subdivision (d) is continued In Estate and Trust Code Section 6253
{pricrity of «claims not affected by chapter} without substantive
change. Subdivision (e) 1s continued in Estate and Trust Code Section
9252 (limitation on application of chapter) without substantive change.

Probate Code § 708 (repealed}

Comment. The first sentence of former Section 708 is restated in
Estate and Trust Code Section 9303(b) (effect of statute of
limitations) without substantive change. The second sentence is
restated in Estate and Trust Gode Section 9301(b) {procedure by court)
without substantive change. The third sentence is restated in Estate
and Trust Code Section 9303(c) (effect of statute of limitations)
without substantive change.

Probate Code § 709 (repealed}

Comment. Former Section 709 is restated in Estate and Trust Code
Sections .... (claim involving pending action) and .... {claim covered
by insurance).

Probate Code § 709.1 (repealed)
Comment. Former Section 70%.1 is superseded by Estate and Trust
Code Section .... {claim covered by insurance).

Probate Code 710 {(repealed

Comment. The first twe sentences of former Section 710 are not
continued. The third sentence is superseded by Estate and Trust Code
Section 9300 (procedure by personal representative). The 1last two
sentences are superseded by Estate and Trust Code Section 9301
{procedure by court).
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Probate Code 711 (repealed

Comment., The first sentence of former Section 711 i1s superseded
by Estate and Trust Code Section 9300 (procedure by persocnal
representative), The second sentence is superseded by Estate and Trust
Code Section 9301 (procedure by court).

Probate Code § 712 (repealed

Comment. The first sentence of former Section 712 1s superseded
by Estate and Trust Code Section 9306 (fallure of personal
representative or court teo act). The second sentence 1s not continued;
the procedure was not used. The last sentence is restated in Section
9102 (where personal representative acts on claim after expiration of
time) without substantive change.

Probate Gode 71 repealed

Comment. The first sentence of former Section 713 is restated in
Estate and Trust Code Sections 9003 (payment of claims) and 9304
{allowed and approved claims). The second sentence is not continued.
See Gov't Code §§ 69845-6 (register of actions, preservation of
records).

Probate Code 713.5 (repealed

Comment. Former Section 713.5 is continued in Estate and Trust
Code Section 9202 (treatment of claim of surviving spouse) without
substantive change.

Probate Code § 714 {repealed

Comment. The first sentence of former Sectiom 714 1s superseded
by Estate and Trust Code Section 9300 (procedure by personal
representative). The substance of a portion of the first sentence and
the second, third, and fourth sentences 1s restated iIn Estate and Trust
Code Section 9307 ({action on rejected claim). The fifth sentence is
not continued).

Frobate Code 715 (repealed
Comment., Former Section 715 is restated In Estate and Trust Gode
Section 9307(a) (action on rejected claim).

Probate Code 1 repealed

Comment. Subdivision (a) of former Section 716 is restated in
Estate and Trust Code Sections 9002 {(claim requirement) and 9150 (how
claim 1s made)., The substance of subdivisions (b) and (ec) is restated
in Estate and Trust Code Section .... {(enforcement of security
interest),

Probate Code 717 {repealed
Comment. Former Section 717 is continued in Estate and Trust Code
Section 9305 (partial allowance) without substantive change.

Probate Code 18 (repealed

Comment. Subdivision (1) of former Section 718 is not continued,.
Subdivision (2) 1s superseded by Estate and Trust Code Section
{estate management).

—41-



§ 718.5. GCompromise of claims and actions

Comment, The portion of the first sentence of former Probate GCode
Section 718.5 relating to compromises or settlements after the time for
filing creditor's claims has expired is replaced by Estate and Trust
Code Section 9830. See the Comment to Estate and Trust Code Section
9830. The portion of the first sentence of former Section 718.5
relating to compromises or settlements before the time for filing
creditor’'s claims has explred is restated 1n Estate and Trust Code
Section 9831 without substantive change.

The second sentence of former Section 718.5 is restated in Estate
and Trust Code Section 9837 without substantive change. The
requirement that the clerk set the petition for hearing is continued in
Estate and Trust Code Section 7202, The requirement that the petition
be verified is continued Estate and Trust Gode Section 7203.

The last two sentences of former Section 718.5 are replaced by
Estate and Trust Code Section 7411.

*05/29/86 101L
§ 718.6 {repealed). Acceptance of deed in lieu of foreclosure or
trustee's deed
Comment. Former Probate Code Section 718.6 is continued in Estate
and Trust Code Section 9850 without substantive change except that a
reference to Estate and Trust Gode Section [1200.5], which replaced
former Probate Code Section 1200.5, 1s substituted for the reference in
former Probate Gode Section 718.6 to former Probate Gode Section 1200.

BHote. The Comment to Section 718.6 will have to be revised 1f AB
2625 is enacted.

*05/29/86 101L
§ 718.7 (repealed). Grant of partial satisfaction or partial
reconvevance

Comment. Former Probate Code Section 718.7 is continued without
substantive change in Estate and Trust Code Section 9851.

x05/27/86 su4?
§ 719. Personal representative's liability for costs

Comment. Former Section 719 iIs not continued. See Est. & Trust
Code § [ ] (costs under Estate and Trust Code); see also Code Civ.
Proc. § 1026 (costs in actions by or against fiduclaries).

Probate GCode § 720 {(repealed)

Comment. Former Section 720 is restated in Estate and Trust Code
Section .... {(claim for injury or death not involving pending action)
without substantive change.

Probate Code § 721 (repealed

Comment, Former Section 721, with the exception of subdivision
(b), 1s restated in Estate and Trust Code Section .... (claim covered
by insurance). Subdivision (b} is superseded by the Iintroductory
portion of Estate and Trust Code Section .....

—42-



ARTICLE 2., RULES AS TO PAYMENT OF CLAIMS

Probate Code 730 {repealed

Comment ., Subdivisions (a) and {b) of former Section 730 are
continued in Estate and Trust Code Section 9350 (money judgment against
decedent) without substantive change. Subdivision (e} is continued in
Estate and Trust Code Section 9353 (property under levy of execution)
without substantive change. Subdivision (d4) is continued in Estate and
Trust Code Section 9352 (enforcement of non-money judgment) without
substantive change.

Probate Code 731 {(repealed

Comment., Former Section 731 is continued in Estate and Trust Code
Section 9351 (money judgment against personal representative) without
substantive change.

Probate Code 732 (repealed

Comment, Former Section 732 is continued in Estate and Trust Code
Section 9354 (converting attachment 1lien to Judgment lien) without
substantive change.

FProbate Code 73 repealed
Comment. [To be disposed of in another context.]

Probate Code 736 (repealed
Comment. [To be disposed of in another context.]

Probate Code 7 {(repealed
Comment, [To be disposed of in another context.]

Probate Code 738 {(repealed

Comment. Former Section 738 1s restated in Estate and Trust Code
Section 11428 (deposit with county treasurer) without substantive
change.
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ARTICLE 4. PAYMENT OF DEBTS, EXPERSES, AND CHARGES

Probate Code 950 (repealed

Comment. Former Section 950 is restated in Estate and Trust Code
Sections 11401 ("debt" defined), 11402 ("wage claim" defined), and
11420 (priority for payment), which increase the amount of a preferred
wage claim and make clear that debts given priority by other state law
or by federal law retailn their priority.

Probate Gode 951 {(repealed

Comment. Former Section 951 is restated in Estate and Trust Code
Sections 11402 ("wage claim” defined) and 11421 (immediate payment of
priority debts) without substantive change.

Probate Code § 951.1 (repealed

Comment, Former Section 951.1 is restated in Estate and Trust
Code Section 11446 (funeral expenses and last illness expenses), with
the addition of a reference to state and federal priorities.

Probate Code 52 (repealed

Comment. Former Section 952 is restated in Estate and Trust Code
Sections 11420 (order of payment) and 11422 (payment of debts on court
order) without substantive change.

Probate Code g5 repealed

Comment, The first sentence of former Section 953 iIs restated in
Estate and Trust Code Section 11425 ({disputed and contingent claims)
without substantive change. The second sentence 1s restated in Estate
and Trust Code Section 11426 (payment of debt mnot due) without
substantive change. The third sentence 1s superseded by Estate and
Trust Code Section 11420(b) {(priority for payment).

Probate Code 953,1 (repealed

Comment. Former Section 953.1 is restated in Estate and Trust
Code Section 11427 (trust for installment or contingent debt), with
the exception of the transitional provision, which is no longer
necessary.

Probate Code 954 (repealed

Comment, Former Section 954 is restated in Estate and Trust Code
Sections 11424 (enforcement of order for payment) and .... {general
provision on liability of personal representative).

Probate Code 9 repealed
Comment. Former Section 955 is superseded by Estate and Trust
Code Section 11429 {omitted creditor},

Probate Code 956 (repealed

Comment. Former Section 956 is superseded by Chapter 1
(commencing with Section 11600) of Part 10 of Division 7 of the Estate
and Trust Code (order for distribution) and Chapter 1 (commencing with
Section 12200) of Part 11 of Division 7 of the Estate and Trust Code
(time for closing estate).
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ARTICLE 4a. PAYMENT OF FEDERAL ESTATE TAX
[Repealed by AB 2625 (1986)]

ARTICLE 5. APPORTIONMENT OF DEBTS

Probate Code 80 {repealed

Comment. The first sentence of subdivision (a) of former Section
980 iz restated in Estate and Trust Code Section 11440 (vhen
allocation may be made), which allows petition at any time before the
order for final distribution 1is made. The second sentence 1is
superseded by Section 48 ("interested person" defined). Subdivision
{(b) is restated in Estate and Trust Code Section 11441 (petition for
allocation) without substantive change. Subdivision (c) is restated
in Estate and Trust Code Section 11442 (inventory of property of
surviving spouse) without substantive change, Subdivision (d) 1is
restated in Estate and Trust Code Section 11443 (notice of hearing)
without substantive change. Subdivision (e) is restated in Estate and
Trust Code Section 11444 ({allocation) without substantive change,
making clear that allocation of 1liability is to be hased on rules
applicable to¢ 1liability of marital property for debts during
marriage. Subdivision (f) is restated in Estate and Trust Code
Sectlon 11445 (order implementing allocation) without substantive
change.
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